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AMENDED AND RESTATED BYLAWS
OF

ENCHANTED LAKE RESIDENTS ASSOCIATION
RECITALS:
RESOLVED, that the ENCHANTED LAKE RESIDENTS ASSOCIATION, a Hawaii nonprofit corporation, was established by those certain Articles of Incorporation of ENCHANTED LAKE RESIDENTS ASSOCIATION filed with the Department of Commerce and Consumer Affairs of the State of Hawaii on October 29, 1987, for the purpose of managing and maintaining the Lake (as described below);
RESOLVED, that the Bylaws of the Association were adopted by the membership of the ENCHANTED LAKE RESIDENTS ASSOCIATION of even date therewith;

RESOLVED, that the Bylaws were amended on February 15, 2007;

RESOLVED, that the Membership has agreed that it is in the best interests of the ENCHANTED LAKE RESIDENTS ASSOCIATION to further amend and completely restate the Bylaws in order to be consistent with the ENCHANTED LAKE RESIDENTS ASSOCIATION’s Articles of Incorporation.

NOW, THEREFORE, the Bylaws, as amended, are hereby further amended and completely restated in their entirety, as follows:

ARTICLE I. 
INTRODUCTORY PROVISION

Section 1.1 Authority for AMENDED AND RESTATED BYLAWS.  The Declarants, acting as the current President and Secretary, respectively, of the ENCHANTED LAKE RESIDENTS ASSOCIATION hereby approve and adopt these AMENDED AND RESTATED BYLAWS pursuant to Chapter 514B, Hawaii Revised Statutes, as may be further amended from time to time (the “Act”).

Section 1.2 Purpose of AMENDED AND RESTATED BYLAWS; Covenants to Run with the Lake.  The land comprising the lake and wetlands, as more fully described in that certain indenture dated December 18, 1987, recorded in the Bureau of Conveyances of the State of Hawaii in Liber 21622, Page 476 (the “Lake”), is held and shall be held, used and maintained subject to the following AMENDED AND RESTATED BYLAWS, all of which are declared and agreed to be in furtherance of the plan set forth in the Declaration, for the purposes of caring for, maintaining and preserving the value, desirability, health and attractiveness of the Lake.  These AMENDED AND RESTATED BYLAWS shall run with the Lake and shall be binding upon all parties having or acquiring any right, title or interest therein.
ARTICLE II. 
MEMBERSHIP; ASSOCIATION MEETINGS
Section 2.1 Eligible Members.  The eligible members of the Association shall be:

(a) Members and/or lessees of residential lots abutting the Lake.
(b) Members and/or lessees of residential lots abutting the wetlands.

(c) Members and/or lessees of townhouse condominiums known as Kukilakila Phase I (File Plan 1298) and Kukilakila Phase II (File Plan 1299) as registered with said Bureau.

(d) Such other members and/or lessees of residential lots (other than as described above in subsections (a), (b) and (c) of this Subsection 2.1) as the Board may recommend.  Such members shall be awarded a level of membership as determined by the Board.
Section 2.2 Members.  Acting Members of the Association shall be those qualified under Section 2.1 above who have paid all prescribed lake maintenance fees and additional assessments, if any.
Section 2.3 Purpose and Voting.  The Association shall be organized and operated for the purposes of managing, maintaining and preserving the Lake.  Each member shall be a member  and shall be entitled to that portion of the total vote consistent with his/her level of membership.  The purchaser of a residential lot pursuant to a recorded Agreement of Sale shall have the right to vote; provided that the seller may retain the right to vote on matters substantially affecting the seller’s security interest in the residential lot, including but not limited to the matters set forth in Section 514B-124 of the Act, as it may amended from time to time.  A personal representative, administrator, guardian, trustee, or beneficiary may vote in person or by proxy at any meeting , the vote for any residential lot owned or controlled by that person in such capacity, provided that such person shall first present evidence satisfactory to the Secretary that that person owns or controls such residential lot in such capacity.  Corporations, general partnerships and limited partnerships which are Members shall designate an officer or general partner, and limited liability companies which are Members shall designate a member or manager, for the purpose of exercising the vote; such representative of a Member which is a corporation, general partnership, limited partnership or limited liability company shall present satisfactory written evidence to the Secretary of his or her designation as representative not later than the commencement of the meeting.



If only one of several members of a residential lot is present at a meeting , that member is entitled to cast all the votes allocated to that residential lot.  If more than one (1) of the members is present, the votes allocated to that residential lot may be cast only in accordance with the agreement of a majority in interest of the members.  There is a majority agreement if any one of the members casts the votes allocated to that residential lot without protest being made by any of the other members of the residential lot to the person presiding over the meeting before the polls are closed.  

Section 2.4 Quorum.  Except as otherwise provided in these AMENDED AND RESTATED BYLAWS, the presence, in person or by proxy, of more than fifty percent (50%) of the members shall constitute a quorum at all meetings of the residential lot wners.

Section 2.5 Majority Vote.  Except where a higher percentage vote is required in the Declaration or these AMENDED AND RESTATED BYLAWS or by law, passage of any resolution voted on at a meeting of the members requires a quorum to be present and an affirmative Majority Vote, which is a vote of the members representing more than fifty percent (50%) of the members present in person or by proxy.  A Majority Vote is binding on all members except where a higher percentage is designated in these AMENDED AND RESTATED BYLAWS or under the law.  Where a higher percentage is required, a vote by the members representing that required percentage is binding on all the members. 

Section 2.6 Majority or Percentage .  As used in these AMENDED AND RESTATED BYLAWS, the terms “Majority “ or “Majority of Members” means the members of residential lots to which are appurtenant more than fifty percent (50%) of the interest as established by the Declaration.  Where a certain percentage of the members is used, it means the members of residential lots to which are appurtenant those portions of the membership as established by the Declaration. 
Section 2.7 Proxies and Pledges.

(a) The Association shall adopt a standard proxy form to be sent with each notice of an annual or special meeting.

(b) Votes allocated to a residential lot may be cast pursuant to a proxy duly executed by a member.  A member may vote by mail or electronic transmission through a duly executed directed proxy.  If a residential lot is owned by more than one (1) person, each member of the residential lot may vote or register protest to the casting of votes by the other members of the residential lot through a duly executed proxy.  A member may revoke a proxy given pursuant to this Section only by actual notice of revocation to the secretary.  A proxy is void if it purports to be revocable without notice.

(c) A proxy, to be valid, must (1) be delivered to the secretary, no later than 4:30 p.m. on the second business day prior to the date of the meeting to which it pertains; (2) contain at least:  (A) the name , (B) the date of the meeting , (C) the printed names and signatures of the persons giving the proxy, (D) the residential lot number(s) for which the proxy is given, (E) the names of the persons to whom the proxy is given, and (F) the date that the proxy is given; and (3) if it is a standard proxy form authorized by the Association, contain boxes wherein the member has indicated that the proxy is given:  (A) for quorum purposes only; (B) to the individual whose name is printed on a line next to this box; (C) to the Board as a whole and that the vote be made on the basis of the preference of the majority of the Directors present at the meeting; or (D) to those Directors present at the meeting with the vote to be shared with each Director receiving an equal percentage.  A proxy form which does not have a box marked shall be considered a proxy for quorum purposes only.  The proxy form shall also contain a box wherein the member may indicate that the member wishes to obtain a copy of the annual audit report required by Section 514B-150(b) of the Act, as it may be amended from time to time.

(d) A proxy shall only be valid for the meeting to which the proxy pertains and its adjournments, may designate any person as proxy, and may be limited as the member desires and indicates; provided that no proxy shall be irrevocable unless coupled with a financial interest in the residential lot.  Proxies shall be revoked by writing filed with the Secretary or by the death or incapacity of the member or by the attendance of the member at the meeting.  Voting rights transferred or pledged by a recorded lease, mortgage, or Agreement of Sale of any residential lot or interest therein, a true copy of which is filed with the Board through the Secretary, shall be exercised only by the person designated in such instrument until the written release or other termination thereof is filed with the Board in like manner.

(e) A copy, facsimile telecommunication, or other reliable reproduction of a proxy may be used in lieu of the original proxy for any and all purposes for which the original proxy could be used; provided that any copy, facsimile telecommunication, or other reproduction shall be a complete reproduction of the entire original proxy.

(f) Nothing in HRS §514B-123 shall affect the holder of any proxy under a first mortgage of record encumbering a residential lot or under an Agreement of Sale affecting a residential lot.
(g) Any Board that intends to use Association funds to distribute proxies, including any standard proxy form , shall first post notice of its intent to distribute proxies in prominent locations within the Project at least twenty-one (21) days prior to its distribution of proxies; provided that if the Board receives, within seven (7) days of the posted notice, a request by any member for use of Association funds to solicit proxies accompanied by a statement, the Board shall mail to all members either:

(1) A proxy form containing the names of all members who have requested the use of Association funds for soliciting proxies accompanied by their statements; or

(2) A proxy form containing no names, but accompanied by a list of names of all members who have requested the use of Association funds for soliciting proxies and their statements.



The statement, which shall be limited to black text on white paper, shall not exceed one single-sided 8-1/2” x 11” page, indicating the member’s reasons for wanting to receive proxies.

(h) The Board or a Director may use Association funds to solicit proxies as part of the distribution of proxies.  If a Director, as an individual, seeks to solicit proxies using Association funds, the Director shall proceed as a member as provided above.

Section 2.8 Place of Meetings.  All meetings  shall be held at an address within the State as determined by the Board; provided that in the event of a natural disaster, such as a hurricane, a meeting  may be held outside the State at a place determined by the Board.
Section 2.9 Annual Meetings.  A meeting  shall be held at least once each year at such time as the Board shall from time to time determine.  At such meetings , the Board shall be elected by the members in accordance with the requirements of these AMENDED AND RESTATED BYLAWS.  The members may transact such other business at such meetings  as may properly come before them.

Section 2.10 Regular Meetings.  In addition to annual meetings  as provided in the foregoing Section, the Board by resolution, or a Majority of the members by petition, may establish regular meetings  at semi‑annual, quarterly, or other regular intervals.

Section 2.11 Special Meetings.  Special meetings  may be called by the President, a majority of the Directors, or by a petition to the Secretary signed by not less than twenty-five percent (25%) of the members as shown in the Association’s record of membership; provided that if the Secretary fails to send out the notices for the special meeting within fourteen (14) days of receipt of the petition, the petitioners shall have the authority to set the time, date and place for the special meeting and to send out the notices and proxies for the special meeting in accordance with the requirements set forth herein.
Section 2.12 Notice of Meetings and Other Notices.  Not less than fourteen (14) days in advance of any meeting , the Secretary shall cause written or printed notice to be (1) hand-delivered; (2) sent prepaid by Lakefront propertyed 
States mail to the mailing address of each Lakefront property
 or to any other mailing address designated in writing by the member; or (3) at the option of the member, expressed in writing, by electronic mail to the electronic mailing address designated in writing by the member.


The notice of any meeting  must state the date, time, and place of the meeting and the items on the agenda, including the general nature and rationale of any proposed amendment to the Declaration or AMENDED AND RESTATED BYLAWS, and any proposal to remove a Director; provided that this Subsection shall not preclude any member from proposing an amendment to the Declaration or AMENDED AND RESTATED BYLAWS or to remove a Director at any annual Association meeting.



If notice is given pursuant to the provisions of this Section, the failure of any member or mortgagee to receive actual notice of any meeting  shall in no way invalidate such meeting or any proceedings at the meeting.  The presence of a member or first mortgagee in person or by proxy at any meeting  shall be deemed a waiver of any required notice to such member or first mortgagee unless such member or first mortgagee shall at the opening of the meeting  object to the holding of such meeting because of the failure to give notice in accordance with these provisions.

Section 2.13 Adjournment of Meetings.  Any meeting  may be adjourned and reconvened from time to time not less than forty-eight (48) hours from the time the original meeting was called as may be determined by majority vote of the members present, whether or not a quorum is present, without notice other than the announcement at such meeting.  At any such adjourned and reconvened meeting  at which a quorum is present, any business may be transacted which might have been transacted by a quorum at the meeting as originally called.

Section 2.14 Conduct of Meetings and Order of Business.  All meetings  shall be conducted in accordance with the most recent edition of Robert’s Rules of Order Newly Revised.  Meetings  may be conducted by any means that allow participation by all members in any deliberation or discussion.  The order of business at all meetings  shall be as follows:

(a) Roll call;

(b) Proof of notice of meeting;

(c) Reading of minutes of preceding meeting;

(d) Reports of Officers;

(e) Reports of committees;

(f) Election of inspectors of election (when so required);

(g) Election of Directors (when so required);

(h) Unfinished business; and

(i) New business.

Section 2.15 Consent of Members in Lieu of Meeting.  Whenever the vote of the members at a meeting thereof is required or permitted to be taken in connection with any action permitted by these AMENDED AND RESTATED BYLAWS, the meeting and vote of members may be dispensed with if all of the members who would have been entitled to vote upon the action if the meeting were held, consent in writing to the action being taken.

Section 2.16 Minutes of Meetings.  Minutes of the meetings  shall be approved at the next succeeding meeting  or by the Board, within sixty (60) days after the meeting , if authorized by the members at an annual meeting.  If approved by the Board, members shall be given a copy of the approved minutes or notified of the availability of the minutes within thirty (30) days after approval.  Minutes of all meetings  shall be available within seven (7) calendar days after approval, and unapproved final drafts of the minutes of a meeting  shall be available within sixty (60) days after the meeting.  A member shall be allowed to offer corrections to the minutes at a meeting .

ARTICLE III. 
BOARD OF DIRECTORS

Section 3.1 Number and Qualification.  The affairs of the Lake shall be governed by a Board of Directors.  In the performance of their duties, each Director shall owe the Association a fiduciary duty and exercise the degree of care and loyalty required of an officer or director of a corporation organized under Chapter 414D, HRS.



The Board shall be composed of not less than two (2) members, or as otherwise provided by law.  At each annual meeting , the number of Directors for the ensuing year shall be fixed by the members and the number so designated shall then be elected to hold office until the next annual meeting  and thereafter until their successors shall be duly elected, and, within the foregoing limitation as to the minimum number, the number of Directors may be decreased or increased by the members at any special meeting  and, in case the number is increased, the additional Directors shall be elected as if elected at an annual meeting .


Each Director shall be a member, a purchaser under an Agreement of Sale, a trustee or beneficiary of a trust which owns a residential lot, an officer of any corporate member, including a limited liability company, of a residential lot, or a representative of any other legal entity which owns a residential
.  
The partners in a general partnership, the general partners of a limited partners or limited liability partnership, and the managers or members of a limited liability company shall be deemed to be the member of a residential for the purpose of serving on the Board.  There shall not be more than one (1) representative on the Board from any one (1) residential lot.  No Resident Manager or employee of the Lake shall serve on the Board.  No member shall act as a Director and an employee of the Managing Agent retained by the Association.  No votes allocated to a residential lot owned by the Association may be cast for the election or reelection of Directors.
Section 3.2 Cumulative Voting.  Election of Directors shall be by cumulative voting and each member may cast, for any one or more nominees to the Board, a vote equivalent to the votes which such member is entitled to, multiplied by the number of Directors to be elected.  Each member shall be entitled to cumulate that member’s votes and give all thereof to one nominee or to distribute such votes in such manner as the member shall determine among any or all of the nominees, and the nominees receiving the highest number of votes on the foregoing basis, up to the total number of Directors to be elected, shall be deemed elected.

Section 3.3 Powers and Duties.  The Board shall have the powers and duties necessary for the administration of the affairs of the Lake in compliance with all governmental requirements and for the maintenance, upkeep and repair of the Lake in good order and condition and may do all such acts and things except as prohibited by law, the Declaration or these AMENDED AND RESTATED BYLAWS may not be delegated to the Board by the members.  The Board shall have all rights set forth in the Act subject to any and all approval requirements as set forth in the Act, the Declaration and these AMENDED AND RESTATED BYLAWS.  A Director shall not cast any proxy vote at any Board meeting.


The powers and duties of the Board shall include, but shall not be limited to, the following:

(a) Enforcing the provisions of the Declaration and these AMENDED AND RESTATED BYLAWS, including the imposition of fines and penalties;

(b) Making payment of all taxes and assessments which are or could become a lien on the Lake.  Where one or more members are responsible for the existence of such lien, they shall be jointly and severally liable for the cost of discharging said lien and costs incurred by the Board by reason of such lien or liens;

(c) Delegating of its powers to committees, agents, officers, representatives and employees, including, but not limited to, a Manager or a Managing Agent as hereinafter provided;

(d) Contracting for materials and/or services for the Association;

(e) Contracting for fire, casualty, liability and other insurance on behalf , pursuant to the provisions of Article VII of these AMENDED AND RESTATED BYLAWS and the Act;

(f) Exercising a right of entry in or upon any residential lot at any time, and from time to time, and without liability to any member for trespass, damage or otherwise, but only where necessary (in connection with construction, maintenance or repair) to protect any residential lot(s);

(g) Making repairs to residential lots if for any reason a member of a residential lot fails or refuses to maintain and repair such residential lot within a reasonable time after written notice of the necessity of such maintenance or repair is delivered by the Board to said member, provided that the Board shall levy a special assessment against such residential lot for the cost of such maintenance or repair;

(h) Making a determination of the expenses and special assessments required for the affairs of the Lake, including, without limitation, the operation and maintenance of the Lake;

(i) Collecting the expenses and special assessments from the members;

(j) Opening bank accounts on behalf  and designating the signatories required therefor;

(k) Making repairs, additions and improvements to or alterations of the Lake and repairs to and restoration of the Lake in accordance with the other provisions of these AMENDED AND RESTATED BYLAWS;
(l) To the extent permitted by law and upon obtaining an Opinion of Counsel prior to the exercise of such power, borrowing money to be used by the Association for the repair, replacement, maintenance, operation, or administration of the Lake, or the making of any additions, alterations, and Improvements thereto.  The cost of such borrowing, including, without limitation, all principal, interest, commitment fees, and other expenses payable with respect to such borrowing, shall be a expense of the Lake; provided that members representing sixty-seven (67%) of the members give written consent to such borrowing, having been first notified of the purpose and use of the funds;

(m) Procuring legal and accounting services, necessary or proper in the operation of the Lake or enforcement of the Lake Documents;

(n) Keeping, or causing the Secretary to keep an accurate and current list of the members and their current addresses and names and addresses of the vendees under Agreements of Sale, if any, as provided in these AMENDED AND RESTATED BYLAWS;

(o) Maintaining an accurate and current file of all residential lot Deeds and Agreements of Sale for resolution of such questions as membership and voting rights;

(p) Upon written request of any member or the holder, insurer or guarantor of a mortgage of an interest in any residential lot, and upon payment of a reasonable charge therefor, the Board  shall deliver to such party a certified statement of the status of the account of such residential lot.

Section 3.4 Election and Term of Office.  At the expiration of the term of office of each Director, their successor shall be elected to serve a term of one (1) year.  Directors shall continue to exercise the powers and duties of their office until a successor has been elected as provided in these AMENDED AND RESTATED BYLAWS. Notwithstanding the foregoing, the members may determine that the Directors shall serve on a staggered basis as determined by the members.

Section 3.5 Removal of Directors.  At any regular or special meeting , any one or more of the Directors may be removed and successors shall then and there be elected for the remainder of the term to fill the vacancies thus created.  The removal and replacement shall be by a vote of a majority of the members and, otherwise, in accordance with all applicable requirements and procedures in the AMENDED AND RESTATED BYLAWS for the removal and replacement of Directors and, if removal and replacement is to occur at a special meeting , Section 514B-121(b) of the Act, as it may be amended from time to time, including any provision relating to cumulative voting.  If removal and replacement is to occur at a special meeting , the call for such meeting shall be by the President or by a petition to the Secretary; provided that if the Secretary shall fail to send out the notices for the special meeting within fourteen (14) days of receipt of the petition, then the petitioners shall have the authority to set the time, date and place for the special meeting and to send out the notices for the special meeting in accordance with the requirements of these AMENDED AND RESTATED BYLAWS.  Such meeting  for the removal and replacement from office of Directors shall be scheduled, noticed, and conducted in accordance with the requirements of these AMENDED AND RESTATED BYLAWS.  A Director whose removal has been proposed by the members shall be given an opportunity to be heard at the meeting.

Section 3.6 Vacancies.  Vacancies in the Board caused by any reason other than the removal of a Director by a vote of the members, shall be filled by a vote of a majority of the remaining Directors at a special meeting of the Board held for that purpose promptly after the occurrence of any such vacancy, even though the Directors present at such meeting may constitute less than a quorum, and each person so elected shall be a Director for the remainder of the term of the Director whose vacancy he or she filled (unless sooner removed).  A vacancy will be deemed to occur upon the death, mental incapacity, or voluntary resignation of any Director, or upon such person ceasing to have the qualifications for a Director as defined in these AMENDED AND RESTATED BYLAWS.

Section 3.7 Conduct of Meetings.  All meetings of the Board, other than executive sessions, shall be open to all Members, and Association Members who are not on the Board may participate in any deliberation or discussion, other than executive sessions, unless a majority of a quorum of the Board votes otherwise.



All meetings of the Board (whether organizational, regular or special) shall be conducted in accordance with the most current edition of Robert’s Rules of Order Newly Revised.  The Board may permit any meeting of the Board to be conducted by any means of communication through which all Directors participating may simultaneously hear each other during the meeting, including, without limitation, by telephone or other audio communications.  A Director participating in a meeting of the Board by this means is deemed to be present in person at the meeting.  A Director shall not vote by proxy at meetings of the Board.  If permitted by the Board, any Member may participate in a meeting of the Board conducted by a means of communication through which all participants may simultaneously hear each other during the meeting, provided that the Board may require that the Member pay the costs associated with the participation.


The Board, with the approval of a majority of a quorum of the Directors, may adjourn and reconvene in executive session to discuss and vote upon matters (1) concerning personnel; (2) concerning litigation in which the Association is or may become involved; (3) necessary to protect the attorney-client privilege ; or (4) necessary to protect the interests  while negotiating contracts, leases, and other commercial transactions.  The general nature of any business to be considered in executive session shall first be announced in open session.
Section 3.8 Director’s Conflict of Interest.  A Director shall not vote at any meeting of the Board on any issue in which the Director has a conflict of interest.  A Director who has a conflict of interest on any issue before the Board shall disclose the nature of the conflict of interest prior to a vote on that issue at the meeting of the Board, and the minutes of the meeting shall record the fact that a disclosure was made.  “Conflict of interest”, as used in this Subsection, means an issue in which a Director has a direct personal or pecuniary interest not common to other members.  The determination of whether a conflict of interest exists as to a particular Director or Directors shall be made by a majority of the Directors (excluding the Director or Directors alleged to be involved in a conflict of interest), which determination shall be conclusive and binding on all parties.

Section 3.9 Posting of Notice.  Notice of all meetings of the Board, which shall include an agenda for the meeting, shall be posted at two (2) or more prominent locations within the vicinity of the Lake at least seventy-two (72) hours prior to the Board meeting or simultaneously with notice to the Board of Directors.  Notice shall be provided to each member  who requests such notice, and may be provided by mail, personal delivery, electronically, or through an Association website.  The Association may set and charge fees to cover the costs of the notice to members.  All meetings of the Board, other than executive sessions, shall be open to the members, and members who are not on the Board may participate in any deliberation or discussion unless the Board determines that the members shall not so participate in the meeting; provided that members are encouraged to participate in the deliberations or discussions and any limitation of their participation must be for good cause, a description of which shall be included in the minutes of the meeting when a motion to limit participation is made.  Limiting member participation in such deliberations or discussions based on a concern that it will extend the time to complete the meeting does not constitute “good cause” under the Act.  

Section 3.10 Regular Meetings.  Regular meetings of the Board may be held at such time and place as shall be determined from time to time by the Board, but at least one (1) such meeting shall be held during each calendar year.  Notice of regular meetings of the Board shall be given to each Director personally or by mail, telephone, facsimile or electronic transmission at least fourteen (14) business days, if practicable, prior to the day named for such meeting.
Section 3.11 Special Meetings.  Special meetings of the Board may be called by the President on three (3) business days’ notice to each Director, given personally or by mail, telephone, facsimile or electronic transmission, which notice shall state the time, place and purpose of the meeting and on posting of notice.  Special meetings of the Board shall be called by the President or Secretary in like manner and on like notice on the written request of at least two (2) Directors.

Section 3.12 Waiver of Notice.  Any Director may at any time waive notice of any meeting of the Board in writing, and such waiver shall be deemed equivalent to the giving of such notice.  Attendance by a Director at any meeting of the Board shall constitute a waiver of notice by said Director of the time and place thereof.  If all of the Directors are present at any meeting of the Board, no notice shall be required and any business may be transacted at such meeting.

Section 3.13 Meetings by Written Consent.  Provided that all requirements of notice as provided herein have been complied with (or that the same have been waived as provided herein) and provided further that the provisions contained herein for regular meetings of the Board to be open to members have been complied with, the Board may conduct meetings by unanimous written consent.

Section 3.14 Quorum of Board.  At all meetings of the Board, a majority of the Directors then holding office shall constitute a quorum for the transaction of business, and the votes of a majority of the Directors present at a meeting of the Board at which a quorum is present shall constitute the decision of the Board.  If at any meeting of the Board there shall be less than a quorum present, a majority of those present may adjourn the meeting from time to time.  At any such adjourned meeting at which a quorum is present, any business which might have been transacted at the meeting originally called, may be transacted without further notice.

Section 3.15 Minutes of Meetings.  Minutes of meetings of the Board shall include the recorded vote of each Board Member on all motions except motions voted on in executive session.  Minutes of meetings of the Board shall be approved no later than the second succeeding regular meeting.  Minutes of all meetings of the Board shall be available within seven (7) calendar days after approval, and unapproved final drafts of the minutes of a meeting of the Board shall be available within sixty (60) days after the meeting; provided that the minutes of any executive session may be withheld if their publication would defeat the lawful purpose of the executive session.

Section 3.16 Compensation.  No Director shall receive any compensation from the Association for acting as such.  Directors shall not expend Association funds for their travel, Directors’ fees, and per diem, unless members are informed and a majority approve of such expenses; provided that, with the approval of the Board, Directors may be reimbursed for actual expenditures incurred on behalf .  The minutes shall reflect in detail the items and amounts of the reimbursements.

Section 3.17 Liability and Indemnity of the Directors and Officers.  The Directors and Officers shall not be liable to the members for any mistake of judgment or otherwise except for their own individual gross negligence or willful misconduct.  If such insurance can be obtained at a reasonable price, the Association shall obtain and maintain at the Association’s expense a policy of directors’ and officers’ liability insurance covering the Directors and Officers  and shall defend and indemnify each Director and Officer  against all costs, expenses and liabilities, including the amount of judgments, amounts paid in compromise settlements and amounts paid for reasonable attorneys’ fees and other related expenses which may be incurred by or imposed on the Directors and Officers in connection with any claim, action, suit, proceeding, investigation or inquiry hereafter made, instituted, or threatened in which a Director or Officer may be involved as a party or otherwise by reason of said person being or having been such Director or Officer, or by reason of any past or future action taken or authorized or approved by said person or any omission to act as such Director or Officer, whether or not said person continues to be such Director or Officer at the time of the incurring or imposition of such costs, expenses or liabilities, except such costs, expenses or liabilities as shall relate to matters as to which said person is liable by reason of said person’s gross negligence or willful misconduct toward the Association in the performance of said person’s duties as such Director or Officer.  As to whether or not a Director or Officer was liable by reason of gross negligence or willful misconduct toward the Association in the performance of said person’s duties as such Director or Officer, in the absence of such final adjudication of the existence of such liability, each Director and Officer may conclusively rely upon an opinion of counsel obtained by the Board.  The foregoing right of indemnification shall not be exclusive of other rights to which any such Director or Officer may be entitled as a matter of law or otherwise, and shall inure to the benefit of the heirs, personal representatives, administrators and assigns of each such Director and Officer.

ARTICLE IV. 
OFFICERS

Section 4.1 Designation.  The principal Officers  shall be the President, the Vice President, the Secretary, and the Treasurer, all of whom shall be elected by the Board. The President, but no other Officers, must be a Director.  A person may hold more than one office , except that the President and Vice President shall be different people.  

Section 4.2 Election of Officers.  The Officers  shall be elected annually at the organizational meeting of each new Board and shall hold office at the pleasure of the Board.

Section 4.3 Removal of Officers.  Upon the affirmative vote of a majority of the Directors, any Officer  may be removed by the Board, either with or without cause, and the successor elected at any meeting of the Board.

Section 4.4 President.  The President shall be the chief executive officer .  The President shall preside at all meetings  of the Board.  The President shall have all of the general powers and duties which are incident to the office of a president of a stock corporation organized under Hawaii law, including but not limited to the power to appoint committees from among the Members from time to time as the President may in his or her discretion decide is appropriate to assist in the conduct of the affairs .

Section 4.5 Vice President.  The Vice President shall take the place of the President and perform the President’s duties whenever the President shall be absent or unable to act.  If neither the President nor the Vice President is able to act, the Board shall appoint some other Director to act in the place of the President, on an interim basis.  The Vice President shall also perform such other duties as shall from time to time be imposed upon him or her by the Board or by the President.

Section 4.6 Secretary.  The Secretary shall keep the minutes book wherein all resolutions shall be recorded and shall keep the minutes of all meetings of the members and of the Board.  The Secretary shall have charge of such books and papers as the Board may direct; and shall, in general, perform all the duties incident to the office of Secretary of a stock corporation organized under the laws of the State of Hawaii.

Section 4.7 Treasurer.  The Treasurer shall be responsible for the keeping of full and accurate financial records and books of account showing all receipts and disbursements, and for the preparation of all required financial data.  The Treasurer shall be responsible for the deposit of all moneys and other valuable effects in such depositories as may from time to time be designated by the Board, and shall, in general, perform all the duties incident to the office of Treasurer of a corporation.  

Section 4.8 Officers Authorized to Execute Amendments.  The President and any one of the Vice President, Secretary or Treasurer may prepare, execute, certify and record amendments to the Declaration on behalf of the members.

Section 4.9 Audits.

(a) The Association shall require an annual audit of its financial accounts and no less than one (1) annual unannounced verification ‘s cash balance by a public accountant; provided that the annual audit and the annual unannounced cash balance verification may be waived by a majority vote of all members taken at an Association meeting.

(b) The Board shall make available a copy of the annual audit to each members at least thirty (30) days prior to the annual meeting which follows the end of the fiscal year.  The Board shall not be required to submit a copy of the annual audit report to a member if the proxy form issued pursuant to these AMENDED AND RESTATED BYLAWS is not marked to indicate that the member wishes to obtain a copy of the report.  If the annual audit has not been completed by that date, the Board shall make available:

(1) An unaudited year-end financial statement for the fiscal year to each member at least thirty (30) days prior to the annual meeting; and

(2) The annual audit to all members at the annual meeting, or as soon as the audit is completed, but not later than six (6) months after the annual meeting.
(c) If the Association’s fiscal year ends less than two (2) months prior to the convening of the annual meeting, the year-to-date unaudited financial statement may cover the period from the beginning ‘s fiscal year to the end of the month preceding the date on which notice of the annual meeting is mailed.

Section 4.10 Execution of Instruments.  All agreements, contracts, deeds, leases, checks, and other instruments  shall be executed by such person or persons as may be designated by the Board.

Section 4.11 Compensation of Officers.  No Officer shall receive any compensation from the Association for acting as such.

REPAIR, MAINTENANCE AND USE
Section 4.12 Repair and Maintenance.

(a) General.

(1) Every member from time to time and at all times shall perform promptly all repair, maintenance and alteration work pertaining to such member’s lakefront property, the omission of which, as determined by the Board, would adversely affect any other lakefront lot, or the appearance of the Lake and shall be responsible for all loss and damage caused by such failure to do so.

(2) All repairs of each lakefront lot shall be at the member’s expense.

(3) Any repair, maintenance or alteration work which may affect the Lake shall be performed by a licensed contractor.

(4) Every member shall reimburse the Association for any expenditures incurred in repairing damage to, or in preventing or attempting to prevent damage to the Lake, or other property of any other member damaged or lost through the fault of such member or any person using the Lake under such member, and such member shall give prompt notice to the Board of any such damage, loss, or other defect when discovered.

Use.  

Section 4.13 Budget.

(a) The calendar year shall be the fiscal year .

(b) The Board shall annually prepare or cause to be prepared, adopt and distribute to all members an annual operating budget for its next fiscal year prior to the beginning of that year.  At a minimum, the annual operating budget shall include the following items required by Section 514B-148 of the Act:
(1) The estimated revenues and operating expenses;

(2) Information as to whether the annual budget has been prepared on a cash or accrual basis;

(3) The total replacement reserves as of the date of the budget;

(4) The estimated replacement reserves the Association will require to maintain the property based on a reserve study performed by the Association;

(5) A general explanation of how the estimated replacement reserves are computed;
(6) The amount the Association must collect for the fiscal year to fund the replacement reserves;

(c) The Board may not exceed its total adopted annual operating budget by more than twenty per cent (20%) during the fiscal year to which the budget relates, except in emergency situations or with the approval of a majority of the members.  Prior to the imposition or collection of an assessment under this Subsection, the Board shall pass a resolution containing written findings as to the necessity of the extraordinary expense involved and why the expense was not or could not have been reasonably foreseen in the budgeting process, and the resolution shall be distributed to the members with the notice of assessment.


As used in this Section:

(1) “Emergency situation” means any extraordinary expenses:

(i)
Required by an order of a court;

(ii)
Necessary to repair or maintain any part of the Lake for which the Association is responsible where a threat to personal safety on the Lake is discovered;

(iii)
Necessary to repair any part of the Lake for which the Association is responsible that could not have been reasonably foreseen by the Board in preparing and distributing the annual operating budget;

(iv)
Necessary to respond to any legal or administrative proceeding brought against the Association that could not have been reasonably foreseen by the Board in preparing and distributing the annual operating budget; or

(v)  
Necessary for the Association to obtain adequate insurance for the property which the Association must insure.

(2) “Major maintenance” means an expenditure for maintenance or repair that will result in extending the life of an asset for a period greater than one (1) year.

Section 4.14 Income Taxation .  The Board shall file all tax returns for the Association as may be required under the Internal Revenue Code and the Hawaii Revised Statutes.  The income, expenditures and net earnings  shall be monitored by the Board so as to maintain an exemption from general excise taxation under Section 237-24(19), Hawaii Revised Statutes, as it may be amended from time to time.  The Association may elect to be treated as a homemember’s association which is except from taxes under Internal Revenue Code Section 528.  In the event of such an election, the income, expenditures and net earnings  shall be monitored as to maintain exempt status under Internal Revenue Code Section 528.

Section 4.15 Collection of Annual Dues.

(a) All members shall pay to the Association annual dues as the Board from time to time may approve as being necessary or advisable and shall be payable on a schedule to be determined by the Board.  Penalties and late charges recoverable by the Association under these AMENDED AND RESTATED BYLAWS shall be payable on written statements therefor as from time to time rendered by the Board.  The Board will annually render or cause to be rendered a statement to each member of all receipts and disbursements during the preceding year.  Directors shall not be liable as principals to third persons for the obligations of any member(s).

(b) No member shall withhold any assessment claimed by the Association.  A member who disputes the amount of an assessment may request a written statement clearly indicating:

(1) The amount of annual dues owing included in the statement, including the due date of each amount claimed;

(2) The amount of any penalty, late fee, lien filing fee, and any other charge included in the assessment;

(3) The amount of attorneys’ fees and costs, if any, included in the statement;

(4) That under Hawaii law, a member has no right to withhold annual dues for any reason;

(5) That a member has a right to demand mediation or arbitration to resolve disputes about the amount or validity of an Association’s dues, provided the member immediately pays the dues in full and keeps dues current; and

(6) That payment in full of the annual dues does not prevent the member from contesting the annual dues or receiving a refund of amounts not owed.



Nothing in this Section shall limit the rights of a member to the protection of all fair debt collection procedures mandated under federal and state law.
(c) A member who pays the Association the full amount claimed by the Association may file an action in small claims court or require the Association to mediate to resolve any disputes concerning the amount or validity ‘s claim.  If the member and the Association are unable to resolve the dispute through mediation, either party may file for arbitration under Section 514B-162 of the Act, as it may be amended from time to time; provided that a member may only file for arbitration if all amounts claimed by the Association are paid in full on or before the date of filing.  If the member fails to keep all Association dues current during the arbitration, the Association may ask the arbitrator to temporarily suspend the arbitration proceedings.  If the member pays all Association assessments within thirty (30) days of the date of suspension, the member may ask the arbitrator to recommence the arbitration proceedings.  If the member fails to pay all Association assessments by the end of the thirty (30) day period, the Association may ask the arbitrator to dismiss the arbitration proceedings.  The Member shall be entitled to a refund of any amounts paid to the Association which are not owed.

(d) In the case of a voluntary conveyance, the grantee of a Lakefront property shall be jointly and severally liable with the grantor for all unpaid assessments against the grantor for the grantor’s share of the Annual Dues up to the time of the grant or conveyance, without prejudice to the grantee’s right to recover from the grantor the amounts paid by the grantee therefor.  Any such grantor or grantee is, however, entitled to a statement from the Board, setting forth the amount of the unpaid assessments against the grantor, and except as to the amount of subsequently dishonored checks mentioned in such statement as having been received within the thirty (30) day period immediately preceding the date of such statement, the grantee is not liable for, nor is the Lakefront property conveyed subject to a lien for, any unpaid assessments against the grantor in excess of the amount set forth therein.

Section 4.16 Default in Payment of Annual Dues; Lien.  Each assessment and each obligation of a member under the Act, the Declaration or these AMENDED AND RESTATED BYLAWS which is enforceable as a special assessment shall be separate, distinct and personal debts and obligations of the Member against whom the same are assessed.  If a Member shall fail to pay such annual dues when due, then such Member shall pay an additional assessment of Twenty-Five and No/100 Dollars ($25.00) for each such failure and all delinquent annual dues shall bear interest at the rate of one percent (1%) per month from the assessment due date, provided that this Twenty-Five and No/100 Dollar ($25.00) limit may be adjusted from time to time by the Board.  In the event of a default or defaults in payment of any such annual dues, in addition to any other remedies herein or by law provided hereof, the Board may enforce each such obligation as follows:

(a) By suit or suits at law to enforce each such annual dues obligation.  Each such action must be authorized by the Board.  Each such action shall be brought by the Board and the Board shall be deemed to be acting on behalf of all the Members.  Any judgment rendered in any such action shall include, where permissible under any law, interest and a sum for reasonable attorneys’ fees and costs in such amount as the Court may adjudge against such defaulting Member.

(b) At any time after the occurrence of any such default, the Board may give a notice to the defaulting Member, with a copy to the mortgagee of such Member, if such mortgagee has furnished its name and address to the Board, which said notice shall state the date of the delinquency, the amount of the delinquency and make a demand for payment thereof.  If such delinquency is not paid within ten (10) days after delivery of such notice, the Board may elect to record in said Bureau a notice of lien against the lakefront property of such delinquent Member.  Such notice of lien shall state at least:  (1) the name of the delinquent Member or reputed Member, (2) a description of the lakefront property against which the claim of lien is made, and (3) the amount claimed to be due and owing.  Any such notice of lien (or the release thereof) may be signed and acknowledged by any Officer acting at the direction of the Board.  Upon recordation of a duly executed original or copy of such notice of lien in said Bureau, the Board shall have all rights and remedies provided in the Act.  Each default shall constitute a separate basis for a notice of lien or a lien.

(c) For the purposes of this Section, a certificate executed by any two (2) Board Members shall be conclusive upon the Board and the Members in favor of any and all persons who rely thereon in good faith as to the matters therein contained, and any Member shall be entitled to such a certificate setting forth the amount of any due and unpaid annual dues with respect to such Member’s lakefront property 
(or the fact that all annual dues are paid if such is the case) within fifteen (15) days after demand therefor and upon payment of a reasonable fee as set by the Board.

(1) A purchaser who holds a mortgage on a delinquent lakefront property that was recorded prior to the filing of a notice of lien by the Association and who acquires the delinquent lakefront property through a judicial or non-judicial foreclosure proceeding, including purchasing the delinquent lakefront property at a foreclosure auction, shall not be obligated to make, nor be liable for, payment of the delinquent annual dues as provided for under this Subsection; and

(2) A person who subsequently purchases the delinquent lakefront property from the mortgagee referred to in the foregoing Subsection (1) shall be obligated to make, and shall be liable for, payment of the annual dues provided for under this Subsection; provided that the mortgagee or subsequent purchaser may require the Association to provide at no charge a notice of intent to claim a lien against the delinquent lakefront property for the amount of the annual dues, prior to the subsequent purchaser’s acquisition of title to the delinquent lakefront property. The notice shall state the amount of the annual dues, how that amount was calculated, and the legal description of the lakefront property.

(d) For purposes of foregoing Subsections (b) and (c), the following definitions shall apply:

(1) “Completion” means:

(i) In a non-judicial power of sale foreclosure, when the affidavit required under Section 667-5, Hawaii Revised Statutes, is filed; and

(ii) In a judicial foreclosure, when a purchaser is deemed to acquire title pursuant to Section 514B-146(b) of this Act, as it may be amended from time to time.

(2) “Annual Dues” as used in Subsection (f) above shall not include:

(i) Late charges, fines, or penalties;

(ii) Interest assessed by the Association;

(iii) Any lien arising out of the delinquent annual dues; or

(iv) Any fees or costs related to the collection or enforcement of the annual dues, including attorneys’ fees and court costs.
(e)   A lien created pursuant to Section 514B-146 of the Act, as it may be amended from time to time, may be enforced by the Association in any manner permitted by law, including nonjudicial or power of sale foreclosure procedures authorized by Hawaii Revised Statutes Chapter 667.

Section 4.17 Collection from Tenant.
(a) If a member shall at any time rent or lease such Member’s lakefront property and shall default for a period of thirty (30) days or more in the payment of the Member’s annual dues, the Board may, at its option, so long as such default shall continue, demand and receive from any tenant of the Member, the rent due or becoming due to the Member up to an amount sufficient to pay all sums due to the Association from the Member, including, without limitation, interest, fines, penalties, and attorneys’ fees, if any, and any such payment of such rent to the Board by the tenant shall be sufficient to discharge the tenant, as between the tenant and the Member, to the extent of the amount so paid.  The Board’s demand for or acceptance of rent from any tenant shall not be deemed to be a consent to or approval of any lease by the Member or a release or discharge of any of the obligations of the Member hereunder or an acknowledgment of surrender of any rights or duties hereunder.  Any lease made by a member shall contain such provisions as necessary to effectuate this Section.  If the Board makes demand upon the tenant as aforesaid, the tenant shall not have the right to question the right of the Board to make such demand, but shall be obligated to make said payments to the Board as demanded by the Board with the effect as aforesaid.
(b) Before the Board exercises the rights provided by the foregoing Subsection (a), the Board shall give the delinquent Member written notice of its intent to do so.  Such notice shall be sent to the Member by first-class and certified mail to the most recent address that the Member has designated, in writing, to the Board, shall set forth the exact amount that is due and owing from the Member, and shall state that the Board intends to collect such amount from the Member’s tenant’s rent, along with any other amounts that become due and remain unpaid.

(c) The Board may not exercise the rights provided by this Section if (i) a receiver has been appointed to take charge of the delinquent Member’s lakefront property pending a mortgage foreclosure, (ii) a Mortgagee is in possession pending a mortgage foreclosure, or (iii) the tenant is served with a court order directing the tenant to pay the tenant’s rent to a third party.

(d) Each Member’s acquisition of a lakefront property shall be deemed to be a consent to the written policy contained in this Section and the Board’s exercise of the rights provided in this Section.

Section 4.18 Attorneys’ Fees and Expenses of Enforcement.

(a) Except as provided in the Declaration for arbitration, all costs and expenses, including reasonable attorneys’ fees and costs, incurred by or on behalf by the Board for (1) collecting any delinquent assessments against any Member’s lakefront property; (2) foreclosing any lien thereon; or (iii) enforcing any provision of the Declaration, AMENDED AND RESTATED BYLAWS, and/or the Act, employee of a member, or any person who may in any manner use the Lake shall be promptly paid on demand to the Board by such person or persons; provided that if the claims upon which the Board takes any action are not substantiated, all costs and expenses, including reasonable attorneys’ fees and costs, incurred by any such person or persons as a result of the action of the Board, shall be promptly paid on demand to such person or persons by the Board. 
(b) Except as provided in the Declaration for arbitration, if any claim by a member is substantiated in any action against the Association, any of its Officers or Directors, or its Board to enforce any provision of the Declaration, these AMENDED AND RESTATED BYLAWS, and/or the Act, then all reasonable and necessary expenses, costs and attorneys’ fees incurred by such Member shall be awarded to such Member; provided that no such award shall be made in any derivative action unless (1) the Member first shall have demanded and allowed reasonable time for the Board to pursue such enforcement; or (ii) the Member demonstrates to the satisfaction of the court that a demand for enforcement made to the Board would have been fruitless.
(c) Except as provided in the Declaration for arbitration, if any claim by a member is not substantiated in any court action against the Association, any of its Officers or Directors, or the Board to enforce any provision of the Declaration, these AMENDED AND RESTATED BYLAWS, the House Rules, if any, and/or the Act, then all reasonable and necessary expenses, costs and attorneys’ fees incurred by the Association shall be awarded to the Association, except as otherwise provided by the Act.

Section 4.19 Waiver.

(a) The failure of the Board to insist in any one or more instances upon a strict performance of or compliance with any of the obligations or duties of a member under the Act, the Declaration or these AMENDED AND RESTATED BYLAWS, or to exercise any right or option, or to serve any notice, or to institute any action or summary proceeding, shall not be construed as a waiver or a relinquishment for the future of such obligation, duty, option or right, but such obligation, duty, option or right shall continue and remain in full force and effect.

Section 4.20 Notification of Annual Dues Increases.  The Board shall notify the Members in writing of any increase in the annual dues at least thirty (30) days prior to such increase.

Section 4.21 Financial Records.

(a) The Association, through its Board, shall keep financial and other records sufficiently detailed to enable the Association to comply with requests for information and disclosures related to the members.  Except as otherwise provided by law, all financial and other records shall be made reasonably available for examination by any Member and the Member’s authorized agents.  Association records shall be stored on the island of Oahu.

(b) The Board shall keep detailed, accurate records in chronological order, of the receipts and expenditures affecting the Lake, specifying and itemizing the maintenance and repair expenses and any other expenses incurred.  The Board shall also keep monthly statements indicating the total current delinquent dollar amount of any unpaid annual dues.  The financial records , including such records, vouchers and statements, shall be available at all reasonable hours on business days for examination and copying by any Member at such Member’s cost, all as is more fully set forth in these AMENDED AND RESTATED BYLAWS.

(c) The Board shall transfer by telephone any Association funds between accounts including, but not limited to, the general operating account and reserve fund accounts.

Section 4.22 Deposits in Financial Institutions; Investments.
(a) All funds collected by the Association for the Association, shall be:

(1) Deposited in a financial institution, including a federal or credit union, located in the State, pursuant to a resolution adopted by the Board, and whose deposits are insured by an agency of the United States government; or

(2) Held by a corporation authorized to do business as a trust company under Hawaii Revised Statutes, Chapter 412, Article 8;

ARTICLE V. 
INSURANCE AND RESTORATION

Section 5.1 Unless otherwise provided in the declaration or AMENDED AND RESTATED BYLAWS, the association shall purchase and at all times maintain the following:

(a)  Liability insurance:



(1)  Providing coverage for special form causes of loss; and

       
(2)  In a total amount of not less than the full insurable replacement cost of the insured property, less deductibles, but including coverage for the increased costs of construction due to building code requirements, at the time the insurance is purchased and at each renewal date;


(b)  Commercial general liability insurance against claims and liabilities arising in connection with the membership, existence, use, or management of the property in a minimum amount of $1,000,000, or a greater amount deemed sufficient in the judgment of the board;


and


(c)  The board shall obtain directors and officers liability coverage at a level deemed reasonable by the board, if not otherwise limited by the declaration or AMENDED AND RESTATED BYLAWS. 


(d)  The declaration, AMENDED AND RESTATED BYLAWS, or the board may require the association to carry any other insurance, including workers’ compensation, employment practices, environmental hazards, and equipment breakdown, that the board considers appropriate to protect the association, the members, or officers, directors, or agents . Flood insurance shall also be maintained if the property is located in a special flood hazard area as delineated on flood maps issued by the Federal Emergency Management Agency.  The flood insurance policy shall comply with the requirements of the National Flood Insurance Program and the Federal Insurance Administration.


(e)
Any loss covered by the property policy under subsection (a)(1) shall be adjusted by and with the association.  The insurance proceeds for that loss shall be payable to the association, or to an insurance trustee designated by the association for that purpose.  The insurance trustee or the association shall hold any insurance proceeds in trust for members and secured parties as their interests may appear. 


(f)  The board, with the vote or written consent of a majority of the members, may require members to obtain reasonable types and levels of insurance.  The liability of a member shall include but not be limited to the deductible of the member whose lakefront property was damaged, any damage not covered by insurance required by this subsection.



If the member does not purchase or produce evidence of insurance requested by the board, the directors may, in good faith, purchase the insurance coverage and charge the reasonable premium cost back to the member.  In no event is the association or board liable to any person either with regard to the failure of a member to purchase insurance or a decision by the board not to purchase the insurance for the member, or with regard to the timing of its purchase of the insurance or the amounts or types of coverages obtained. 

Section 5.2 Miscellaneous Insurance Provisions.  All insurance required hereunder will be obtained and maintained by the Association acting through the Board and shall be carried in the name  for the use and benefit of the Members.  Each Member and eligible holder of a first mortgage shall be entitled, upon request, to receive a certificate of insurance under the Association’s policy.  Any insurance proceeds coming into the hands or any Insurance Trustee are deemed to be held in trust, for the purposes set forth in the Declaration and these AMENDED AND RESTATED BYLAWS, for the Members and their mortgagees.  The Board shall review not less frequently than annually the adequacy of its insurance program and shall report in writing the Board’s conclusions and action taken on such review to the Member of each lakefront property, and to the holder of any mortgage on any lakefront property who shall have requested a copy of such report.  At the request of any mortgagee of any lakefront property, the Board shall furnish to such mortgagee a copy of the Policy described in these AMENDED AND RESTATED BYLAWS and of any other policy to which a mortgagee endorsement shall have been attached, and proof satisfactory to such mortgagee that payment of premiums on such policy has been made for the period for which the mortgagee may request such proof.  Copies of every policy of insurance procured by the Association shall be available for inspection by any Member (or purchaser holding a contract to purchase an interest in a Lakefront property) at the office of the Association.  Any coverage procured by the Association shall be without prejudice to the right of the Members of lakefront properties to insure such lakefront properties and the contents thereof for their own benefit at their own expense.  If reasonably available, each insurance policy obtained by the Association shall carry an inflation guard endorsement.  All insurance policies shall be obtained from reputable carriers which are generally acceptable to property members in the State of Hawaii.

Section 5.3 Mortgagee Protection.  Notwithstanding any other term or provision of these AMENDED AND RESTATED BYLAWS:

(a) The lien created under these AMENDED AND RESTATED BYLAWS on a lakefront property shall be prior to all other liens except as provided in Section 514B-146 of the Act, as it may be amended from time to time.

(b) No amendment to this Article VI shall affect the rights of the holder of any mortgage recorded prior to the recording of the amendment unless the holder consents in writing to the amendment.

ARTICLE VI. 
GENERAL PROVISIONS

Section 6.1 Rules and Regulations.  Each Member (i) recognizes the right of the Board from time to time to establish and amend such uniform rules and regulations (“Rules”), which may include the establishment of a system of fines and penalties, as the Board may deem necessary for the management and control of the Lake, and, if necessary for the protection of the Lake, the lakefront properties, (ii) agrees that the Member’s rights under the Declaration and AMENDED AND RESTATED BYLAWS shall be in all respects subject to appropriate Rules consistent therewith, and (iii) agrees to obey all such Rules as the same now are or may from time to time be amended and see that the same are observed by the invitees, guests, employees and tenants of the Member.

Section 6.2 Abatement and Enjoinment of Violations by Members.  The violation of any Rules, or the breach of any provision of the Act, the Declaration or these AMENDED AND RESTATED BYLAWS, shall give the Board the right, in addition to any other rights set forth in the Act, the Declaration or these AMENDED AND RESTATED BYLAWS, to:
(a) Enter the lakefront property in which, or as to which, such violation or breach exists and to summarily abate and remove, at the expense of the defaulting Member, any structure, thing or condition that may exist therein contrary to the intent and meaning of the provisions hereof, and the Board shall not thereby be deemed guilty in any manner of trespass; provided, however, that the Board shall not summarily alter or demolish any improvements constructed by a member without first initiating judicial proceedings; and/or

(b) Enjoin, abate or remedy by appropriate legal proceedings, either at law or in equity, the continuance of any such breach.

Section 6.3 Notices.  Except as otherwise expressly provided in these AMENDED AND RESTATED BYLAWS, the Declaration or the Act, all notices required by these AMENDED AND RESTATED BYLAWS, the Declaration or the Act shall be sent by first class mail, postage prepaid, to the addresses designated from time to time in writing by the Members and/or the Board.  All notices shall be deemed to have been given when mailed, except notices of change of address which shall be deemed to have been given when received.

Section 6.4 Captions.  The captions herein are inserted only as a matter of convenience and for reference, and in no way define, limit or describe the scope of these AMENDED AND RESTATED BYLAWS or the intent of any provisions thereof.

Section 6.5 Gender.  The use of any gender in these AMENDED AND RESTATED BYLAWS shall be deemed to include either or both genders and the use of the singular shall be deemed to include the plural whenever the context so requires.

Section 6.6 Waiver.  No restriction, condition, obligation or provision contained in these AMENDED AND RESTATED BYLAWS shall be deemed to have been abrogated or waived by reason of any failure to enforce the same, irrespective of the number of violations or breaches thereof which may occur.  No act or omission to act shall be deemed to constitute a waiver on the part  or its Board, unless the same is expressed in writing and signed by an Officer or a Director.
Section 6.7 Interpretation.  The provisions of these AMENDED AND RESTATED BYLAWS shall be liberally construed to effectuate the purpose of creating a uniform Association whereby the Members shall carry out and pay for the maintenance of the Lake as a mutually beneficial ___________.

Section 6.8 Amendment.  These AMENDED AND RESTATED BYLAWS, other than this Section, may be amended in any respect not inconsistent with provisions of law, at any time by the vote or written consent of at least sixty-seven percent (67%) of all Members.  Any proposed AMENDED AND RESTATED BYLAWS together with the detailed rationale for the proposal may be submitted by the Board or by a volunteer Members’ group.  If submitted by that group. the proposal shall be accompanied by a petition signed by not less than twenty-five percent (25%) of the Members as shown in the Association’s record of membership.  The proposed AMENDED AND RESTATED BYLAWS, rationale, and ballots for voting on any proposed bylaw shall be mailed by the Board to the Members at the expense  for vote or written consent without change with thirty (30) days of the receipt of the petition by the Board.  The vote or written consent, to be valid, must be obtained within three hundred sixty-five (365) days after mailing for a proposed bylaw submitted by either the Board or a volunteer Members’ group.  If the bylaw is duly adopted, the Board shall cause the bylaw amendment to be recorded.  The volunteer Members’ group shall be precluded from submitting a petition for a proposed bylaw that is substantially similar to that which has been previously mailed to the Members within three hundred sixty-five (365) days after the original petition was submitted to the Board.  This Subsection shall not preclude any Member or volunteer Members’ group from proposing any bylaw amendment at any annual meeting .

Section 6.9 Severability.  The provisions hereof shall be deemed independent and severable, and the invalidity or partial invalidity, or unenforceability, of any one provision shall not affect the validity or enforceability of any other provision.

Section 6.10 Examination of Association Documents.  The minutes of meetings of the Board and the Association and the Association’s financial records, including, without limitation, audit reports and budgets, shall be available for examination by the Members or by the holder, insurer or guarantor of any mortgage pertaining to any lakefront property.  Copies of such minutes of meetings and financial records shall be provided to any Member and to the holder, insurer or guarantor of any mortgage pertaining to any lakefront property upon such party’s request and upon payment of a reasonable charge for duplicating, postage, stationery and other administrative charges.  Such Association documents shall be made available as follows:

(a) The Association’s most current financial statement and minutes of the Board’s meeting, once approved, shall be available to any Member at no cost or on twenty-four (24) hour loan, at a convenient location designated by the Board.

(b) The following documents shall be available at convenient hours at a place designated by the Board:

(1) Minutes of meetings of the Board and the Association for the current and prior year; such minutes of meetings shall include the recorded vote of each Director on all motions except motions voted on in executive session; and

(2) Financial statements, general ledgers, the accounts receivable ledger, accounts payable ledgers, check ledgers, insurance policies, contracts, invoices  and the list of delinquent annual dues accounts of ninety (90) days or more for the current and prior year.

(c) Proxies, tally sheets, ballots, Members’ check-in lists, and the certificate of election shall be available for inspection for a period of thirty (30) days following any Association meeting, after which time the proxies and ballots may be destroyed.  Tally sheets, Members’ check-in lists, and the certificate of election shall be retained as Association records.

(d) A member may file a written request with the Board to examine other documents .  The Board shall give written authorization for inspection or written refusal with an explanation of the refusal within thirty (30) calendar days of receipt of the request.

(e) As to any request for inspection under the foregoing Subsections (b), (c) or (d), the Board may require the party requesting inspection to furnish to the Association a duly executed and acknowledged affidavit stating that the information is requested in good faith and that in the event that the administrative time to respond to such request exceeds eight (8) hours in any calendar year, the party requesting inspection shall pay for administrative time in excess of eight (8) hours per year.  No Member who requests legal or other information from the Association, the Board, or their employees or agents, shall be charged for the cost of providing the information unless the Association notifies the Member that it intends to charge the Member for the cost. The Association shall notify the Member in writing at least ten (10) days’ prior to incurring the cost of providing the information, except that no prior notice shall be required to assess the cost of providing information on delinquent assessments or in connection with proceedings to enforce the law or the Association’s governing documents.  After being notified of the cost of providing the information, the Member may withdraw the request, in writing.  A member who withdraws a request for information shall not be charged for the cost of providing the information.

(f) No person shall knowingly make any false certificate, entry or memorandum upon, nor knowingly alter, destroy, mutilate, or conceal, any of the books or records  or the Managing Agent.

Section 6.11 Members’ List.  Each Member, if requested by the Board, shall promptly file with the Board a true and complete copy, as recorded in said Bureau, of each lakefront property Deed, recordable lease, mortgage, Agreement of Sale, or other instrument whereby such Member acquires, encumbers or disposes of an interest in a lakefront property.  The Board shall keep an accurate and current list of Members and their current addresses and the names and addresses of any vendees under Agreements of Sale.  The list shall be maintained at a place designated by the Board and a copy shall be available, at a reasonable charge, to any Member who furnishes to the Managing Agent or Board a duly executed and acknowledged affidavit stating that the list (a) will be used by such Member personally and only for the purpose of soliciting votes or proxies or providing information to other Members with respect to Association matters and (b) shall not be used by such Member or furnished to anyone else for any other purpose.
Section 6.12 Project Documents.  The Board shall maintain at its office accurate copies of the Declaration, and these AMENDED AND RESTATED BYLAWS, and any amendments thereto.  The Board, shall provide copies of those documents to the Members, mortgagees, prospective purchasers and their prospective agents during normal business hours, upon payment to the Board of a reasonable charge to defray any administrative or duplicating costs.  The Association, at the Association’s expense, shall provide all Directors with a current copy ‘s Declaration, AMENDED AND RESTATED BYLAWS, House Rules, if any, and, annually, a copy of the Act, as they may be amended from time to time.

IN WITNESS WHEREOF, the Declarant has executed these presents this ____ day of ________________, 2011.
Declarant

STATE OF HAWAII



)







) SS:
CITY AND COUNTY OF HONOLULU
)

On this ___________________________, 2011 before me personally appeared ________________________, to me personally known/proved to me on the basis of satisfactory evidence, who, being by me duly sworn or affirmed, did say that such person(s) executed the foregoing instrument as the free act and deed of such person(s), and if applicable in the capacity shown, having been duly authorized to execute such instrument in such capacity.

	          (Stamp or Seal)

	____________________________________

Name:

Notary Public, State of Hawaii

My commission expires: ________________


	NOTARY CERTIFICATION STATEMENT

Document Identification or Description:  AMENDED AND RESTATED BYLAWS OF ENCHANTED LAKE RESIDENTS ASSOCIATION
Document Date:  _________________________

No. of Pages (including this page):  ___________________________

Jurisdiction (in which notarial act is performed):  First Circuit

__________________________________________
Signature of Notary           Date of Notarization and

                                            Certification Statement


                                                                                                              (Stamp or Seal)

___________________________________________
Printed Name of Notary
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�United States


�Member?


�Residential lot


�Does this cover members like Bob/Cindy


�This language might conflict with Roberts, which has guidance on conflicts of interest


�personal safety or environmental integrity of the lake?


�I think we need to have board consider this section in detail, particularly


�What if somebody contests and wins?  


� Lakefront should be avoided


�Arrangement?
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